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I. INTRODUCTION
Negotiation is an inherently interpersonal activity that nonetheless requires each participant to make individual judgments and decisions. Each negotiator must evaluate a proposed agreement, assess its value and the value of alternative courses of action-such as continuing to negotiate or pursuing an alternative transaction-and ultimately choose whether to accept or reject the proposal.
The interdisciplinary field of "decision theory" offers both a normative account (how should individuals act) and descriptive accounts (how do individuals act) of decision making in the negotiation context. According to the normative model, negotiators should compare the subjective expected value of an agreement to the subjective expected value of non-agreement, taking into account such factors as risks, differential transaction costs, and reputational and relational consequences of each possible course of action.' Once a negotiator has calculated the expected value of each course of action, the negotiator should then select the one that promises the greatest return. 2 There is less agreement about whether negotiators actually make decisions consistent with this approach. Proponents of descriptive or "positive" models based on "rational choice theory" '3 assume that negotiators will invest optimally in the amount of information needed for decision making, draw accurate inferences from the information they acquire, and then select the option that maximizes their expected utility. In short, proponents of the rational choice-based models assume that negotiators will make choices consistent with the normative model. Skeptics of rational choice-based models argue that negotiators rarely behave this "demonically. ' 4 Instead, negotiators routinely employ more intuitive approaches to judgment and choice that rely on a variety of "heuristics" or mental shortcuts to reduce the complexity and effort involved in the reasoning process. 5 While some researchers believe that negotiators intentionally employ such heuristics to economize on the time and effort 4. Gigerenzer & Todd, supra note 2, at 5 (observing that "many models of rational inference view the mind as if it were a supernatural being possessing demonic powers of reason, boundless knowledge, and all of eternity with which to make decisions"). More recently, Kahneman and collaborator Shane Frederick have refined their explanation of heuristic decision making as follows:
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We will say that judgment is mediated by a heuristic when an individual assesses a specified target attribute of a judgment object by substituting another property of that object-the heuristic attribute-which comes more readily to mind .... Because the target attribute and the heuristic attribute are different, the substitution of one for the other inevitably introduces systematic biases. required to make decisions, 6 others believe that reliance on heuristics is unconscious. 7 In all likelihood, there is truth in both perspectives; that is, negotiators rely on heuristics intuitively and unconsciously in some circumstances and consciously employ heuristics in others. Either way, negotiators should appreciate the important role that heuristics are likely to play in their decision making-and in the decision making of their counterparts-at the bargaining table.
In this essay, we examine the role of heuristics in negotiation from two vantage points. First, we identify the way in which some common heuristics are likely to influence the negotiator's decision making processes. Namely, we discuss anchoring and adjustment, availability, self-serving evaluations, framing, the status quo bias, contrast effects, and reactive devaluation. 8 Understanding these common heuristics and how they can cause negotiators' judgments and choices to deviate from the normative model can enable negotiators to reorient their behavior so it more closely aligns with the normative model or, alternatively, make an informed choice to take advantage of the effort-conserving features of heuristics at the cost of the increased precision that the normative approach offers. 9 Second, we explore how 6. See, e.g., Gilovich & Griffin, supra note 5, at 4 ("Heuristics have often been described as something akin to strategies that people use deliberately in order to simplify judgmental tasks that would otherwise be too difficult for the typical human mind to solve.").
7. Id. at 4-5 (observing that the "other way that heuristics have been described" is as "natural assessments elicited by the task at hand that can influence judgment without being used deliberately or strategically").
8. In their initial formulation, Tversky and Kahneman identified three basic heuristicsrepresentativeness, availability, and anchoring and adjustment.
See Tversky & Kahneman, Heuristics, supra note 5. More recently, Kahneman and Frederick have argued that the three basic heuristics are representativeness, availability, and the affect heuristic. See Kahneman & Frederick, supra note 5, at 56 ("It has become evident that an affect heuristic should replace anchoring in the list of major general-purpose heuristics."). But see Daniel T. Gilbert, Inferential Correction, in HEURISTICS AND BIASES, supra note 5, at 167 (arguing that anchoring and adjustment "describes the process by which the human mind does virtually all of its inferential work").
Nonetheless, most decision researchers use the terms "heuristics and biases" loosely to include several mental shortcuts that decision makers are likely to make. negotiators might capitalize on the knowledge that their counterparts are likely to rely on heuristics in their decision making processes. We consider, in other words, how negotiators can exploit heuristic reasoning on the part of others for personal gain.
II. UNDERSTANDING NEGOTIATOR JUDGMENT AND DECISION MAKING
When deciding whether to accept or reject an actual or anticipated set of deal terms, a negotiator must perform two cognitive tasks. First, the negotiator must evaluate the content of the available options, a task we can loosely call "judgment." For example, a negotiator contemplating the purchase of a particular business must try to evaluate the market value of the business's assets, determine what percentage of the business's current clients will be retained in case of a change of ownership, estimate how much profit the business will earn in the future, and evaluate the likelihood that the negotiator would find a similar business to purchase if the negotiator opted not to purchase this one. From this perspective, judgment tasks concern a search for facts about the world.
Second, the negotiator must determine which available option he prefers, a task we can call "choice." For example, would he rather purchase the business under consideration for a specific price or reject such a deal in favor of continuing his search, thus taking a chance that he will find an equally desirable business at a lower price or a more desirable business at the same price?
In performing both of these tasks-i.e., judgment and choice-the negotiator should evaluate options and make decisions consistent with the normative model of choice. However, both social science research and common experience suggest the negotiator's decision making processes will often depart from the normative model.
A. Judgment
Negotiators cannot know the objective values and probabilities of every option they might consider before reaching a negotiated outcome. Thus, to estimate the values and probabilities associated with each option, negotiators are likely to rely on heuristics. Heuristics often enable negotiators to make good judgments in a "fast and frugal"' 0 manner.'' On other occasions, heuristics prove to be poor substitutes for more complex reasoning and result in negotiator decisions that fail to best serve the negotiator's interests.
Anchoring and Adjustment
One heuristic approach to judgment tasks that can lead to suboptimal results is known as "anchoring and adjustment." To estimate the value of an option, negotiators are likely to start with the value of a known option, the "anchor," and then adjust to compensate for relevant differences in the character of the known and unknown item. 1 2
For example, a negotiator buying a business might estimate its future profits by starting with the known profits recently earned by a similar business and then adjusting his estimate based on the fact that the known business has fewer current clients and higher labor costs than the subject of the negotiation. Alternatively, the negotiator might base his estimate on the profits earned by the business in question the previous year and then adjust his estimate of next year's profits based on changing market conditions or the presence of new competitors. Although adjusting from a known anchor is a useful approach to making a judgment, experimental evidence indicates that people often fail to adjust sufficiently away from the initial "anchor."' ' 3 In other words, negotiators who rely on this heuristic will often undervalue the differences between the known and unknown values.
In addition, especially when numerical estimates are necessary, individuals sometimes anchor on values that are largely, or even completely, irrelevant. In one well-known example, subjects estimated that the average annual temperature in San Francisco was higher after first being asked if it was higher or lower than 558 degrees! 14 In an example more obviously relevant to negotiation, we found that the opening offer in a litigation settlement negotiation can affect the recipient's judgment of a subsequent final offer even when the opening offer does not convey relavent information.' 5 frequency that experimental subjects used simple heuristics in judgment tasks). Whether a negotiator bases a judgment on an appropriate anchor adjusted insufficiently or bases the judgment on an inappropriate anchor, the resulting judgment will often be less precise than the negotiator might have made given the available information. Returning to our original hypothetical, depending on the anchor consulted, the negotiator could make a suboptimal estimate of the profits the target business is likely to achieve the next year.
Availability
When a negotiator's option could have a variety of consequences, each probabalistic, rather than a single certain outcome-for example, if the negotiator enters an agreement to buy the business under consideration, the business might make a large profit or, alternatively, it might go bankrupt-the negotiator will often evaluate the likelihood of the various possible outcomes based on the ease with which the possible outcomes come to mind. Because probabilistic judgments are based on how mentally available the possible results are, this method of judgment is known as the "availability" heuristic. 16 Like anchoring and adjustment, basing judgments on the availability of outcomes is a reasonable, time-saving device that will often yield acceptable outcomes because availability is often correlated with frequency. But when the available outcomes are not typical, or when there are important differences between the past and future circumstances, the heuristic can lead to flawed predictions. For example, a negotiator evaluating the prospects of entrusting his or her lawsuit to a jury for the purpose of deciding whether to accept a settlement offer might overestimate the likelihood of winning punitive damages at trial if he recalls a recent multi-million dollar verdict in a tobacco lawsuit publicized in the news, because the media exposure afforded to that verdict does not reflect its typicality.1 7 3. Self-Serving Evaluations Substantial evidence indicates that individuals are particularly likely to make judgments concerning existing facts and future probabilities in ways that confirm pre-existing belief structures, 1 8 assume high degrees of personal A plethora of studies demonstrate that individuals often judge uncertain options as more likely to produce outcomes that are beneficial to them than an objective analysis would yield. 22 Depending on the specific context, the bias could cause negotiators to overestimate either the likely benefits that would result from reaching a negotiated agreement or the likely benefits that would result from rejecting the proposed agreement and pursuing an alternate course of action. In one study, for example, George Loewenstein and his colleagues assigned some experimental subjects to the role of plaintiff and others to the role of defendant and then asked each to judge the value of the lawsuit based on the very same information. Both plaintiff and defendant subjects believed that a judge would be more likely to rule for their side should the case go to trial, suggesting that, on average, subjects' judgments of the quality of their non-agreement option (i.e., adjudication) were inflated relative to the objective quality of that option.
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B. Choice
After judging the objective attributes of available options, negotiators must eventually make a choice between them. Normative models assume that negotiators will make choices based on a comparison of the expected values of each option; the decision theory literature suggests that choices often fail to reflect this reasoning process.
of subjects who both supported and opposed the policy).
19. 
Framing
When choosing between an option with a known outcome and one with an uncertain outcome, research demonstrates that individuals often consider not only the expected value of each choice, but also whether the possible outcomes appear to be "gains" or "losses" relative to a reference point, typically the status quo. 25 In the standard case, individuals tend to exhibit risk aversion when choosing between an option that promises a certain gain and one that has a chance of resulting in a greater gain, but risk-seeking tendencies when choosing between an option associated with a certain loss and one with a probabilistic chance of a larger loss. 26 These findings suggest that if agreement will generate a certain outcome (such as the settlement of a lawsuit for a fixed sum of money) and non-agreement will leave the negotiator to pursue a risky alternative (such as a trial with a probability of winning a large sum and a probability of winning nothing), the negotiator's choice between agreement and impasse could depend on whether her reference point for evaluating the decision options is the status quo 27 or some other reference 28 point.
The Status Quo Bias
All other things equal, individuals on average tend to prefer an option if it is consistent with the status quo than if it requires a change from the status 29 quo. Often, we prefer the status quo because we receive more utility from 25 availability of the inferior pen substantially increased the likelihood that subjects would choose the Cross pen over the $6. The implication is that a negotiator's preference for one agreement possibility over another, or for a proposed agreement over an outside alternative, might depend on whether other options that make the proposed agreement appear desirable in contrast are also considered as part of the calculus. 36 In some contexts, the presence of a third option, C, could logically affect a decision maker's preference for A versus B, because C provides information about the quality of A or B.
3 7 But if C sheds no new light on A or B, its effect on the A versus B decision would violate the normative model of choice. 38 As Mark Kelman and his colleagues explain, an individual who prefers chicken over pasta might rationally change her preference from pasta to chicken upon learning that veal parmesan is on the menu because "the availability of veal parmesan on the menu might [indicate] that the restaurant specializes in Italian [food] ." 39 But "[a] person who prefers chicken over pasta should not change this preference on learning that fish is also available. ' AO
Reactive Devaluation
Finally, some evidence indicates that a negotiator's choice might depend on the source of one or more options, even when that source provides no information about the objective quality of the options. More simply stated, a proposal can look less desirable than it otherwise would merely because a counterpart offered it.
This phenomenon is known as "reactive devaluation. ' '4 1 As a general rule of thumb, devaluing options proposed by a counterpart whose interests are largely adverse to one's own will be useful in many circumstances. For example, an agreement proposed by an adversary might signal that the adversary has private information unknown to the recipient the current state of affairs than we expect to receive from some other state affairs, suggesting that the status quo bias is consistent with the normati model of choice. In other circumstances, however, reliance on this heurisl can lead decision makers to make choices that depart from the normati' model. The status quo bias suggests that, all other things being equ negotiators will prefer their initial endowments over endowments they mig hope to receive through exchange, 30 that they will favor deal terms that a consistent with legal default rules, 31 and that they will prefer terms of tra4 that are conventional for the type of bargain that is at issue. 32 As is true with framing, evidence of the status quo bias suggests th negotiator choice can depend on the negotiator's particular perception of tl status quo. Consider, for example, a customer whose car lease is about expire and is considering the car dealer's offer to sell the car to him f $10,000. The customer's choice between accepting the offer and rejecting tl offer (and shopping elsewhere for transportation) could conceivably I effected by whether the customer's perception of the status quo is (a) that I leases rather than owns a car or (b) that he operates the leased car. Bol descriptions of the world are factually accurate, yet the status quo bi; suggests that focusing on the first would make the customer more likely reject the dealer's proposal than focusing on the second.
Contrast Effects
Evidence also suggests that choice can depend on the full range of optio available to the decision maker, even when the normative model suggests tl. the availability of certain options should be irrelevant.
Researchc investigating such "contrast effects" 33 have demonstrated, for example, tt individuals are more likely to select an option in the presence of a simit inferior option than in the absence of the inferior option. 34 In one illustrati experiment, Itamar Simonson and Amos Tversky found that 28% m subjects chose an elegant Cross pen when they were also offered 1 alternative choices of $6 in cash or an inferior pen than when subjects w, offered only the choice between the Cross pen and the $6 in cash. That is,* about the objective value of the agreement.
But in some circumstances relying on this heuristic could cause a negotiator to reject a proposed agreement in favor of pursuing an outside alternative when she would have made precisely the opposite choice had the same proposal emanated from another source.
III. INFLUENCING NEGOTIATOR JUDGMENT AND DECISION MAKING
Negotiators who recognize that their counterparts are likely to rely on heuristics when making the types of judgments and choices commonly required in bargaining settings can use this knowledge to increase the likelihood of securing agreements and of securing agreements on highly favorable terms. This section briefly outlines some ways in which a negotiator can make use of heuristic reasoning to influence her counterpart's judgment and choice behavior. We use litigation bargaining anecdotes as examples, but the concepts can be employed just as effectively in other negotiation contexts.
A. Influence Through Anchoring
The anchoring and adjustment heuristic suggests that a negotiator can affect her counterpart's judgment of the quality of a proposed agreement if she can determine the content of the anchor. In commercial negotiations, where monetary values are usually the bargaining currency, a monetary figure that appears, even superficially, related to the subject of the negotiation can affect one's counterpart's judgments.
In litigation bargaining, the settlement versus adjudication decision rests in large part on the negotiator's judgment of what a court would award the plaintiff should settlement negotiations fail. Because adjudication results are notoriously difficult to predict, the plaintiffs lawyer has a clear opportunity to improve his chances of convincing the defendant to choose settlement at a favorable price over adjudication (and vice versa for the defendant's lawyer) by manipulating the defendant's judgment of the adjudication option. Of course, the plaintiffs lawyer might accomplish this by persuasive argumentation. He might also accomplish this, however, by exposing the defendant to a high anchor-perhaps by making a very high initial settlement demand. Even if the defendant immediately rejects the high demand out of hand, the demand could anchor the defendant's prediction of a jury verdict, making that judgment higher than it otherwise would be, and thus increasing 42. See Korobkin & Guthrie, Psychological Barriers, supra note 28, at 150-60 (breaking the concept of reactive devaluation into competing hypotheses). the likelihood that the defendant would choose a somewhat lower settlement demand over the adjudication alternative.
Several pieces of experimental evidence support this contention. Researchers have found, for instance, that those who open with an extreme demand may be more likely to reach agreement; 43 that those who open with extreme demands may be more likely to receive larger settlements; 44 and that extreme demands are likely to influence mock jurors' assessments of the value of a plaintiff s case. 45 
B. Influence Through Availability
Recall that the availability heuristic causes probability estimates of outcomes to be effected by the mental availability of similar prior outcomes. That an outcome's availability is not always highly correlated with its frequency offers an opportunity for exploitation in bargaining. A negotiator can increase the chances that her counterpart will accept a proposed agreement favorable to the negotiator if the negotiator can increase the availability in the counterpart's mind of outcomes that are favorable to the negotiator and unfavorable to the counterpart.
As we identified in the context of the anchoring and adjustment heuristic, the best opportunity to exploit the availability heuristic is when negotiation decision making requires probabilistic judgments of highly uncertain events, such as outcomes of adjudication. By drawing the defendant's attention to large verdicts in recent cases that bear at least a surface similarity to the case at hand, for example, the plaintiffs lawyer might increase the defendant's prediction of the likelihood that a jury would return a large plaintiff's verdict. This might, in turn, induce the defendant to accept a particular settlement offer that he would otherwise reject.
C. Influence Through Framing
The framing effect suggests that a negotiator's choice between a certain option, such as a litigation settlement agreement, and a probabilistic option, such as adjudication, will depend in part on the reference point from which she compares the two options. Assuming that the options have a similar perceived expected value, she is more likely to choose the certain choice if the options appear favorable (i.e., look like gains); if the options appear unfavorable (i.e., look like losses), she is more likely to prefer the risky choice. A negotiator can therefore increase the likelihood that her counterpart will accept a settlement agreement proposal if she can cause the counterpart to select a reference point that makes settlement look positive in contrast.
Relative to the reference point of the current state of affairs, a litigation settlement or a trial verdict would naturally appear to be gains from the perspective of the plaintiff, who will receive compensation in either event, and a loss for the defendant, who must pay in either event. From this perspective, we would predict that a defendant is more likely to reject rather than to accept a settlement proposal that is roughly equivalent to the expected value of trial. 47 A plaintiff who wishes to maximize the likelihood that the defendant will accept such a proposal, or even one more favorable to the plaintiff, can do so by attempting to provide a different reference point by refraining the options.
Specifically, the plaintiff's lawyer might try to induce the defendant to compare his available options not to the status quo, but to a different reference point that will make those options seem more attractive. For example, she might try to persuade him to compare his options to a realistic worst-case outcome at trial. Relative to that reference point, the defendant's options are likely to look like gains, which should prompt him to find paying the certain 48 settlement relatively more attractive.
D. Influence Through Contrast Effects
A negotiator familiar with contrast effects will recognize that her 46. See supra Part II.B. 1. 47. See Rachlinski, supra note 27. This simple analysis is meant only to illustrate the framing issue, not to evaluate the full range of defendants' incentives. Thus, it assumes no transaction costs, no issues involving the time value of money (i.e., the payout would occur at the same time in the event of a trial or a settlement), no difference in reputational consequences between settlement and trial, and no particular desire or reluctance to go to trial beyond the monetary consequences.
48. But see Korobkin & Guthrie, Psychological Barriers, supra note 28, at 163 (arguing that "the barrier to settlement created by negative frames is not ephemeral and might prove quite stubborn and difficult to mitigate in real litigation situations"). counterpart is likely to evaluate an option more favorably if a similar but inferior option is available. 49 The negotiator may thus be able to increase the likelihood that her counterpart will select a particular agreement proposal if a similar but inferior proposal is offered in the alternative.
Suppose, for example, that a fired employee files suit against a company for which she used to work, asserting employment discrimination claims under Title VII. Suppose further that the defendant has offered to pay the plaintiff a $30,000 cash payment to settle the case but that the plaintiff is wavering because trial holds some appeal. Assuming that the defendant wants the plaintiff to accept the $30,000 settlement offer, what might defense counsel do to encourage her to accept it?
In lieu of the $30,000 lump sum payment, for example, defense counsel might offer to donate $30,000 to the charity of the plaintiffs choice, offer $30,000 in merchandise to the plaintiff, or offer to pay her $10,000 per year for three years. Research on contrast effects suggests that the presence of any of these alternative options should make the $30,000 cash offer seem more attractive by comparison than it would appear standing alone. This, in turn, should increase the likelihood that the plaintiff will choose to accept the settlement proposal and forego trial.
IV. CONCLUSION
Negotiators often lack control over the identity of counterparts, the issues, and the bargaining environment, but they do enjoy control over how they make decisions.50 By understanding the decision making process, the negotiator can exercise that control effectively and even exercise some control over how her counterpart makes decisions as well. 
